
(ii) The applicant agreesto permanently decertify all beds in and 
close one of the two nursing facilitiesidentified in its application in 
consideration of obtaining a waiverto permit capital component 
payments to the remaining nursingfacility identified in the 
application. 

(iii) Closing the nursing facility will notcreate an access to care 
problem for day-one MA eligible recipientsin the nursing facility's 
primary service area. 

(iv) Oneor more of the beds decertifiedas a resultof the closingof 
the nursing facility is a premoratoriumbed. 

(v) Thelegal entity is willing and ableto transfer all residents that 
are displaced by the closingof the nursingfacility to the legal 
entity's remaining nursing facility, unlessthe residents choose and 
are able to be transferred elsewhere. 

(vi) The remaining nursing facility hasone or more existing post­
moratorium beds. 

(vii) The applicant agrees that, as acondition of both obtaining and 
receiving continuing payment pursuantto thewaiver, the remaining 
nursing facility will achieve andmaintain an MA occupancy rate 
equal to or greater than the county average MA occupancy rate or 
the combined averageMA occupancy rate (over the past 3 years) 
of the closed nursing facility and theremaining nursing facility, 
whichever is higher. 

(viii) The applicant agrees that,if the waiver is granted, it will notify 
the Department in writing at least 90days prior to the sale, transfer 
or assignment of a5% or more ownership interest, asdefined in 
section 1124(a)(3) ofthe Social SecurityAct (42 U.S.C.A. 9 1320a­
3(a)(3)), in the remaining nursingfacility. 

(ix) The legal entityis not disqualifiedfrom receiving a waiver under 
subsection (e). 

(x) The applicant agrees thatthe waiver is subjectto revocation 
under the conditions specifiedin subsection (f). 

(xi) The applicant agrees that the Bureauof Hearings and Appeals 
affords an adequate, and appropriateforum in which to resolve 
disputes and claims with respectto the remaining nursing facility's 
participation in, and payment under,the MA Program, including 
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claims or disputes arising underthe applicant's provider agreement 
or addendum thereto, andthat, in accordance with applicable 
provisions of 2 Pa.C.S. 55 501-508 and 701-704 (relating to 
administrative agency law) and§§ 1101.84 and 1187.141 (relating 
to provider rightof appeal; and missing facility's rightto appeal and 
to a hearing), the applicantwill litigate claims pertaining to its 
remaining facility exclusivelyin the Bureau of Hearings and 
Appeals, subjectto its right to seek appellate judicial review. 

(xii) The applicant agreesthat it will not challenge the Department's 
denial of capital component paymentsto post-moratorium beds in 
the remaining nursing facility. 

(xiii) The MA Program will experienceoverall cost savings if the 
waiver is granted. 

(xiv) The proposal is otherwisein the best interests of the 
Department. In determining whetherthe proposal is in its best 
interests, the Department may considerthe following: 

(A) Whether the legal entity has demonstrated a 
commitment to serve MA recipients. In making this 
determination, the Department will considerthe MA 
occupancy rate of all nursingfacilities related by ownership 
or control to thelegal entity. 

(B) Whether the legal entity has demonstrated a 
commitment to provide and develop alternativesto nursing 
facility services, such as home and community-based 
services. 

(C) Whether the legal entity is willing to refer all persons 
(including private pay applicants) who seek admissionto the 
remaining nursing facilityto the Department or an 
independent assessorfor pre-admission screening, and to 
agree to admit onlythose persons whoare determined by 
that screening to be clinically eligiblefor nursing facility 
care. 

(D) Other information that the Department deems relevant. 

(2) If the Department concludes thatthe criteria specified in paragraph (I) 
have been met,the Department will grant a waiverto permit capital 
component payments to the remainingnursing facility. Capital component 
payments made pursuantto the waiver shall be limitedto the number of 
postmoratorium beds in the remaining nursing facility as of the date the 

71 



of 

waiver is granted, or the numberof premoratorium beds decertified as a 
result of the closure of the other nursing facility, whichevernumber is less. 

(e) Disqualification for past history of serious program deficiencies. The 
Department will not grant a waiver § 1187.113(a) if: 

(1) The legal entity, any ownerof the legal entity or the nursing facility is 
currently precluded from participating in the Medicare Program or any 
state Medicaid Program. 

(2) The legal entity or any ownerof the legal entity, owned, operatedor 
managed a nursingfacility at any timeduring the 3-year period prior to the 
date of the application andone of the following applies: 

(i)The nursing facility was precludedfrom participating in the 
Medicare Programor any stateMedicaid Program. 

(ii) The nursing facility hadits license to operate revoked or 
suspended. 

(iii) The nursing facility was subjectto the imposition of sanctions or 
remedies for residents’ rights violations. 

(iv) The nursing facility was subjectto the imposition of remedies 
based on the failureto meet applicable Medicare and Medicaid 
Program participation requirements, andthe nursing facility’s 
deficiencies immediatelyjeopardized the health and safety of the 
nursing facility’s residents; or the nursing facility was designated a 
poor performing nursing facility. 

(f) Waiver revocation. The Department will revoke a waiver, recover any funds 
paid underthe waiver, or take other actions asit deems appropriateif it determines 
that: 

(1) The applicant failedto disclose information on its waiver application 
that would have rendered thelegal entity or nursing facility ineligible to 
receive a waiver under subsections (d) and (e). 

(2) The legal entity or nursingfacility violate anyone or more of the 
agreements in subsections (d)(l)(ii), (v) and (vii)-(xii). 
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(9) Policy regarding capital component payments to participating nursing 
facilities granted waivers under Chapter 1181. Waivers of themoratorium regulations 
granted to nursing facilities under Chapter 1181 remain valid, subjectto the same terms 
and conditions under which they were granted, under the successorregulation in 
§ 1187.1 13(a). 

(h) Effectiveness of waivers granted under this section. Waivers authorized 
under this section will remain valid only duringthe time period in which this section is in 
effect. 

(i) Definitions. The following words and terms, whenused in this section, have 
the following meanings, unlessthe content clearlyindicate otherwise: 

Applicant - A person with authorityto bind the legal entity who submitsa 
request to the Departmentto waive § 1187.113(a) to permit capital component 
payments to a nursing facility provider for postmoratorium beds. 

Day-one MA eligible - An individual who meetsone of the following 
conditions: 

(i) Is or becomes eligiblefor MA within 60 daysof the first day of the 
month of admission. 

(ii) Will become eligiblefor MA upon conversionfrom payment under 
Medicare ora Medicare supplement policy,if applicable. 

(iii) Is determined by the Department,or an independent assessor, based 
upon information available at the time of assessment, as likelyto become eligible 
within 60 days of the first day of the month of admission or upon conversionto 
MA from payment under Medicare,or a Medicare supplement policy,if 
applicable. 

Owner - A person having an ownershipinterest in a nursing facility 
enrolled in the MA Program, asdefined in section 1124(a) of the Social Security 
Act. 

Legal entity - A person authorized as thelicensee by the Department of 
Health to operate a nursing facilitythat participates in the MA Program. 

Person - An individual, corporation, partnership, organization, association, 
or a local governmental unit, authority or agencythereof. 

Post-moratorium beds - Nursing facility bedsthat were built with an 
approved CON or letter of nonreviewability datedafter August 31, 1982, or 
nursing facility beds built withoutan approved CONor letter of nonreviewability 
after December 18, 1996. 
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Re-moratorium beds - Nursing facility bedsthat were built under an 
approved CON orletter of non-reviewabilitydated on or before August 31, 1982 
and for which the Department is making capitalcomponent payments. 

Primary service area - The county in which the nursing facility is 
physically located. If the provider demonstratesto the Department's satisfaction 
that at least 75% of its residents originatefrom another geographic area, the 
Department will consider that geographic areato be the provider's primary 
service area. 

Q 1187.1 14. Adjustments relating to sanctions andfines. 

Nursing facility payments shallbe withheld, offset, reduced or recouped as a 
result of sanctions and finesin accordance with SubchapterI (relating to enforcement 
of compliance for nursing facilities with deficiencies). 

Q 1187.115. 	Adjustments relating to errors andcorrections of nursing facility 
payments. 

Nursing facility payments shall be withheld, offset, increased, reduced or 
recouped asa result of errors, fraud and abuse or appeals under SubchapterI (relating 
to enforcement of compliance for nursing facilities with deficiencies) and§ 11 87.141 
(relating to nursing facility's rightto appeal andto a hearing). 

0 11 87.116. County nursing facility supplementation payments. 

County nursingfacility supplementation paymentsare made accordingto a 
formula established by the Departmentto county nursing facilities,in which Medicaid 
funded resident days accountfor at least 80%of the facility'stotal resident days and 
the number of certified MA beds is greater than 270 beds. Payment of the county 
nursing facility supplementation paymentsis contingent upon the determination by the 
Department that there are sufficient State and Federalfunds appropriated to make 
these supplementation payments. 

SUBCHAPTER 1. ENFORCEMENT OF COMPLIANCE FOR NURSING FACILITIES 
WITH DEFICIENCIES. 

* * * * *  

SUBCHAPTER J. NURSING FACILITY RIGHT OF APPEAL 

8 1187.141. Nursing facility's right to appeal and to a hearing. 

(a) A nursing facility hasa right to appeal and havea hearing if the nursing 
facility does not agree withthe Department's decision regardin : 

DATE EFF _-__l._., 
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(1) The peer group prices established annually the Department forthe 
peer group in which the nursing facility is included. The nursing facility 
may appealthe peer group prices only to theissue of whether the peer 
group prices were calculatedin accordance with§ 1187.96(relating to 
price and rate setting computations). 

(i) A nursing facility may not challengethe validity or accuracy of 
any adjustment (except as providedin § 1187.141(10))or any desk 
or field audit findingsrelating to the database or total facility CMls 
used bythe Department in calculating the peer group prices as a 
basis for its appeal ofthe peer groupprices. 

(ii) If more than one nursing facilityin a peer group appeals the 
peer group prices established by the Department,the Office of 
Hearings and Appeals may consolidatefor hearing the appeals 
relating to each peer group. 

(2) The findings issued by the Departmentin a desk orfield audit of the 
nursing facility's MA-I1 cost report. 

(3) The Department's denial,nonrenewalor termination of the nursing 
facility's MA provider agreement. 

(4) The MA CMI established quarterly bythe Department for the facility. 

(5) The Department's imposition of sanctionsor fines on the nursing 
facility under SubchapterI (relating to enforcement of compliance for 
nursing facilities with deficiencies). 

(6) The total facility CMI established annually by the Department for the 
nursing facility. 

(7) The rate established annuallyby the Departmentfor the nursing 
facility for resident care cost, other residentrelated cost, administrative 
cost and capital cost. 

(8) The quarterly adjustment made by the Departmentto the nursing 
facility's rate based upon the facility's MA CMI.The facility may appeal 
the quarterly rate adjustment only asto the issue of whether the quarterly 
rate adjustment was calculated correctly. 
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(9) The disproportionate share incentive payment made annually by the 
Department to the nursing facility. A nursing facility may appeal its 
disproportionate share incentive paymentonly as to the issue of whether 
the Department used the correct numberof MA days of care and the 
correct inflation factor in calculating the facility's payment. 

(10) A retrospective gross adjustmentmade under § 1187.108 (relating to 
gross adjustmentsto nursing facility payments), for the peer group in 
which the nursing facility is included. The nursing facility may appeal the 
gross adjustment only to the issue of whether the adjustment was 
calculated in accordance witha final administrative action or court order. 

(i) A nursing facility may not challengethe validity or accuracy of 
the underlying action or order whichresulted in the retrospective 
gross adjustment. 

(ii) If more than one nursing facilityin a peer group appeals a 
retrospective gross adjustment,the Office of Hearings and Appeals 
may consolidate for hearing the appealsrelating to each peer 
group. 

(b) A nursing facility appeal is subjectto § 1101.84 (relating to provider right of 
appeal). 

(c) A nursing facility's appeal shall be filed withinthe following time limits: 

(1) A nursing facility's appealof the peer group prices shall be filed within 
30 daysof the date on which the Department publishesthe peer group 
price in the Pennsylvania Bulletin. 

(2) A nursing facility's appealof the decisions listed in subsection (a)(2)­
(IO) shall be filed within30 days of the date of the Department's letter 
transmitting or notifying thefacility of the decision. 

(d) A nursing facility's appeal shall meet the following requirements: 

(1) A nursing facility's appeal shall bein writing, shall identify the decision 
appealed and, in appeals involving decisionsidentified in subsection 
(a)(2)-(IO), shall enclosea copy of the Department'sletter transmitting or 
notifying the nursing facilityof the decision. 

(2) A nursing facility's appeal shall statein detail the reasons why the 
facility believes the decision is factuallyor legally erroneous and the 
specific issuesthat the facility will raisein its appeal, including issues 
relating to the validity of Department regulations. In addition, a nursing 
facility appeal of findings ina desk or field audit report shall identify the 
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specific findingsthat the facility believes areerroneous and the reasons 
why the findings are erroneous. Reasons and issues not statedin a 
nursing facility's appeal shallbe deemed waived and willnot be 
considered in the appeal or any subsequentrelated appeal, action or 
proceeding involvingthe same decision. Desk or field audit findings not 
identified in a nursing facilityappeal will be deemed final and will not be 
subject to challenge in the appeal or any subsequent related appeal, 
action or proceeding involvingthe same desk or field audit. 

(3) A nursing facility may amendits appeal in order to meet the 
requirements of paragraph (2). A nursing facility shall file its amended 
appeal within 90 days of the date of the decision appealed. An amended 
appeal shall be permitted onlyif the nursing facility's appeal was filed in 
accordance with the time limits setforth in subsection (c). No subsequent 
amendment of an appeal willbe permitted except under 5 1187.1(d) 
(relating to policy). 

(e) An appeal or an amended appeal shall be mailedto the Executive Director, 
Office of Hearings and Appeals, Departmentof Public Welfare, Post Office Box 2675, 
Harrisburg, Pennsylvania17105. The date of filing is thedate of receipt of the appeal 
or amendedappeal by the Office of Hearings and Appeals. 

(f) The Department may reopenan audit or a prior year's auditif an appeal is 
filed. 

SUBCHAPTER K. EXCEPTIONAL PAYMENT FOR NURSING 
FACILITY SERVICES 

0 1187.151. Definitions. 

The following words and terms, when usedin this subchapter, havethe following 
meanings, unless the context clearly indicates otherwise: 

Exceptional DM� grant (grant) - Authorization permitting exceptional payments 
under specified termsto a nursing facility,in addition to the nursing facility's case-mix 
per diem rate,for nursing facility servicesthat are provided to a specified resident and 
that involve the use of certain exceptional DME. The amountof the additional payment 
authorized bya grant is based upon the necessary,reasonable and prudent costof the 
exceptional DME and the related services and items specifiedin the grant. 

Resident - An MA eligible residentof a nursing facility enrolled in the MA 
Program who, ina request for an exceptional DME grant,is identified as needing 
exceptional DME. 
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5 1187.152. Additional reimbursement of nursing facility services related to 
exceptional DME. 

(a) The necessary, reasonable and prudent costsincurred by a nursing facility 
related to the purchase or rental, and theuse of DME in providing nursing facility 
services to residents are allowable costs andincluded in the calculation of the case-mix 
per diemrates subject to this chapter. Any costs incurredin excess of thecosts 
identified in a grant are not allowable costs underthis chapter. 

(b) When a nursing facility provides nursing facility servicesinvolving exceptional 
DME to an MA eligible resident, the nursing facility may,in addition to thesubmission of 
invoices for payment basedupon the nursing facility’s case-mixper diem rate, seek 
authorization for additional payment by requesting a grantfrom the Department in 
accordance with§ 1187.153(a) (relatingto exceptional DME grants- process). 

(c) The Department will issue a grantto a nursingfacility if the Department 
determines that all of the following conditions are met: 

(1) The nursing facility’s request for the grant complies withall applicable 
Department instructions. 

(2) The specified DME is medically necessary asdefined in § 1101.21 
(relating to definitions). 

(3) The DME specifiedin the nursing facility’s requestis exceptional DME 
as defined in § 1187.2 (relatingto definitions). 

(4) The nursing facility‘s physical plant, equipment, staff, program and 
policies are sufficient to insure the safe, appropriate andeffective use of 
the exceptional DME. 

(5) The nursing facility certifies to the Departmentin writing, on a form 
designated by the Department,that it hasread and understandsthe terms 
of the grant. 

5 1187.153. Exceptional DME grants -- process. 

(a) Requests for exceptional DM� grants 



(1) A nursing facility shall requesta grant in writing on forms designated by 
the Department and completedin accordance withall applicable 
Department instructions. The request shall be accompanied by the 
necessary supporting documentation specifiedin the Department's 
instructions and submitted tothe Department within30 days from the date 
on which the nursing facility purchasesor rents the DME for which the 
nursing facility is requestingthe grant. 

(2) The nursing facility shall provide copiesof the nursing facility's request 
to the resident and theresident's authorized representative,if any, when 
the nursing facility submits the requestto the Department. 

(b) Notification by the Department. The Departmentwill send written noticeof the 
Department's decision to approve or denya nursing facility'srequest for a grant to the 
nursing facility,the resident, and the resident's authorizedrepresentative, if any. 

0 1187.154. Exceptional DME grants -- general conditions and limitations. 

(a) Scope and effect of an exceptional DM� grant. 

(1) A grant authorizes exceptional paymentsto a nursing facility in addition 
to the nursing facility's case-mix per diem paymentrate for nursing facility 
services providedto the resident. The amount of the exceptional 
payments authorized by the grantis deemed to be the necessary, 
reasonable and prudent costof the exceptional DME and the related 
services and items identified in the nursing facility's grant. 

(2) A grant does not authorize exceptional paymentsfor nursing facility 
services that are providedto MA residents other than the resident, nor 
does it limit coststhat are, or must be, incurredby a nursing facility to 
provide servicesto any of the nursing facility'sresidents (including the 
resident) in accordance with applicable law and regulations. 

(b) Applicability of laws. Nursing facility services provided bya nursing facility 
receiving a grant, including services paid by the grant, remain subjectto applicable 
Federal and State laws and regulations, including the laws and regulations governing the 
MA Program. 

(c) Reporting of exceptional DM� costs and grant payments. 

(1) The nursing facility shall reporton the MA-I 1, the costs relatedto the 
acquisition of exceptional DME and related services and items paid bya 
grant. In identifying the nursing facility's allowable costs,the nursing 
facility shall adjust those reported costs tothe necessary, reasonable and 
prudent cost amounts identifiedin the nursing facility's grant. 
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